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I. Summary IR -

carrier until EPB has complied with the statutory requirements described in T.C.A § 7-52-402 and
othem;lse demonstrated how 1t will avoid cross-subsidizing its telephone services with revenues and
resources from 1ts electric operations

NEXTLINK has no‘ opposition to competition from EPB as long as EPB can clearly
establish that 1ts telecommunications operations will not be subsidized directly or indirectly by the
City of Chattanooga or by EPB’s electric customers NEXTLINK believes that the TRA must
require EPB to make that showing before awarding EPB a CLEC certificate.

II. Discussion

When the TRA considers a CLEC application pursuant to T.C.A § 65-4-201(c), the
aéency must consider whether the applicant “will adhere to all applicable commuission policies, rules
and orders ”’

The “policies” of the TRA must necessarily include the policies and statutes of the

Tennessee legislature as expressed n the laws of the state.
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T.C A §7-52-402, which authorizes EPB to file this application, specifically requires
that a municipally owned electric utility like EPB *“shall not provide subsidies” for its
telecommunications services Section 402(1) provides that EPB may “dedicate a reasonable portion”
of 1ts electric plant to the provision of telecommunications services “the costs of which shall be
allocated to [telecommunications] services for regulatory purposes.” Other statutes require EPB to
allocate to 1ts telephone services amounts for pole attachments, rights-of-way fees, and other local
taxes which a privately owned telephone company ch)md pay SeeT C A. § 7-52-405.

Comphance with these statutory requirements 1s not a simple process. As the TRA
1s well aware form 1ts experience 1 other “costing” dockets, the allocation of costs and the
subsequent determination of cost-based, non-subsidized rates 1s both time consuming and
controversial. Nevertheless, the proper allocation of these costs 1s required by § 402 and essential
to the determination that EPB does not have an unfair competitive advantage over carriers like
NEXTLINK.

In 1ts pre-filed testimony, EPB promises only that 1t has the ca’pabihty of performing
such allocations and that 1t will adopt the same cost codes used by the FCC. EPB has apparently not
begun the difficut allocation process.

EPB contends that 1t should be granted a certificate now and that these allocation
1ssues should be addressed when EPB proposes telephone rates. That, however, 1s not consistent
with the TRA’s statutory obligation under T.C.A § 65-4-201(c) The TRA cannot approve EPB’s
application until the applicant “has demonstrated” that EPB “will adhere to” the state’s policy
against cross-subsidization as set forth in T.C A § 7-52-402 and the prohibition of “anti-competitive

practices” described in Section 401
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Clearly, EPB can make no such “demonstration” until EPB performs the cost
allocations required by state law, and the TRA 1s satisfied that there 1s no reasonable danger of cross-
subsidization

For example, EPB has informed the TRA staff that, although EPB will re-allocate a
portion of 1ts fiber optic network to EPB’s telephone operations, EPB does not intend to reimburse
the electric customers who have paid to build that network Letter of December 9, 1997 from Ronald
Fugatt to Scott Trout EPB’s position 1s plainly inconsistent with the statutory prohibitions against
cross-subsidization and anti-competitive conduct. Based on that evidence alone,l EPB cannot
demonstrate that 1ts will adhere to the requirements of Sections 401 and 402.

III. Conclusion

This 1s the first CLEC application filed by a municipal electric u;[111ty and the
precedents set 1n this proceeding will determine how and whether other municipally owned electric
utilities will enter the telecommunications field. It 1s important, therefore, that the. TRA clearly
establish 1ts commuttment to a level playing field among all competing CLECs. NEXTLINK
therefore asks that the application be denied until EPB has demonstrated compliance with the

provisions of Sections 401 through 407

Respectfully submuitted,
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Dana Shaffer
NEXTLINK Tennessee
105 Molloy Street
Nashville, TN 37201
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Boult, Cummings, Conners & Berry, PLC
414 Union Street, Suite 1600

P O Box 198062

Nashville, TN 37219




CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing has been forwarded via
U S Mail, postage prepaid, on this |3‘W‘ day of March, 1998 to:
/

William L. Carriger

400 Krystal Building

One Union Square
Chattanooga, Tennessee 37402

Guy M Hicks

BellSouth Communications, Inc.
333 Commerce Street, Suite 2101
Nashville, TN 37201-3300

Val Sanford

Gullett, Sanford, Robinson & Martin
P.O. Box 198888

Nashville, TN 37219-8888

Charles B. Welch, Jr

Farns, Mathews, Gilman, Branan
& Hellen, PLC

2400 Nashville City Center

511 Unton Street

Nashville, TN 37219

Dennis P McNamee

Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, TN 37243-0505

James P. Lamoureaux :
1200 Peachtree Street, N E. g
Room 4060

Atlanta, GA 30309

Vance Broemel

Consumer Advocate Division
Cordell Hull Building
Second Floor

425 Fifth Avenue, North
Nashville, TN 37243-0500
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‘Michael R Knauff
Tennessee Power Company
4612 Maria Street
Chattanooga, TN 37411

Jon E Hastings

Boult, Cummings, Conners & Berry, PLC
414 Union Street, Suite 1600

Nashville, TN 37219

Henry Wdker
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